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doing so, it recognises in principlet~e

'I'hef:.rst I>..lropeanPatent C:cnvec-ltionprovides for early

after a certain period, to judge the rights which may possibly
arise from a European patent application and their validity, at

former a pro7isional protecticn and the latter the pos2ibility,
interests of b6t~ ap;licants and third parties by offering the
applications.
preliminary ;rotect:.on to be cased on non-examined ~ublished

publication of patent a:;;rplicc"tionstosether v,'itha literature
search report, fcllc~ed by a fatentability examinaticn and for a

I.

the same time trying to reduce the period of uncertainty.

II. However, experience by interested circles in the
Netherlands ~.:.G.S taught that in mar..ycases t)lis judgement is
practically impossible, even in those cases where a novelty

This is due ~ainly to the fact that the claics are very
often draftei in a troad, vague and meaningless way in v~lich
cases the novelty report (which is based on t~e clains) is neces-
sarily of no ~~c:::. ~n

0...4 ••••• '_ ...:-_.J. :iet8rJ::lininst~e ultimate valid scone of the.l,; .

application.
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This situation is render~d 0ven worse by applicant's
vi~tually ~nlimit8~ freedom to shift tt:2 ground during the
patentability GX3.:ii~ation as a rcsl11 t of \TI~~.icll rlG can base

"III"

ultimate claims on ~lmost every thin; disclosed in t~e specifi-
cation and or drawings, notwithstandin3 thE fact th~t such
feat~res h~vs never been stressed as c~santial"

The forego inc results in a situ~ticn of uncertainty for
third narties during a period of which the length is outside their
CCl1trol.

This pBriod of uncertai~ty may las~ fer nany yea=s. In
particular in tb" Cc;.seof v:;;.gueor cor::ple:xapplice ..tions (there
are applicatio~s numbering 100-2GO pages) the applicant can dslay
the prosecution and has for many years t~e opportunity to file
divisional applications directed. to sutject matter neither
touched upon in any of the publishe~ claims, nor indicated as
essential in any statement of the invs~tion.

The system of t~~c Europoan Fatent Convention wculd not 80em
to guarantee that ths dis2.strous uncc:rtainties described above
will not aris2 h~rc"

This opinion is b~ssd on the fact that also h8re ther0
will be a periouof at least seversl y~~rs bGt~2cn t~e publica-

the application and t:~e grant
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the applic.s.nt has triG pos si bili ty of shiftinG t~-"G c~round, a
situation stil17furthGr Qggrava~ed by t~0 fact th~t filing of
divisio::1al e:pplics."CioDs c2~nnot onl~{ complicate the matter con-
siderablY but also prolong the prosecution fer 3. l::..r(5Gnumber of

;<_ period durin:.:cwhich' the scope; of the ul tir.:.ate protection can
hardly or not ~t all b8 assessed by third parti8s since here too

~orsovGr those concerned about the serious situ::..tion

"J.ncGrtaint
J
- have been croatGd on purpose and. t~'l:it the nUl:lOerof

dsscrib2d above, claim that th(:y c~n hardly esc::..pe fro~ the
iI!1prGssion th:lt th(;rG arc C3.S":;S in vvhi,:l1 said confusior.. and

such cases is incre2sing as time go~s on.

up till now, 'this situc:,tion lES prJ.ctically only oGen

possible in a lioi tod number of co;:~ntriGs for -d~'lichit ms.ynot

have b280 worthwhile; to exploit thGSG possibilities to tho full
extent. However, it is feared that if these possibilities could

be exploit2d by onG application covering up to 19 countries,
oore ~pplicQnts m~y be tempted to do so and to act acccrdingly.

re:~lised th3.t t:~c::r,:o.r2 many si tu::..tiol1s "iThCr2this is rs.ther

Although the thesis is often heard tha~ applicant should
knovrright fron the moment of filiilG his patent ::::.pplic,].tiony.•.•hc~t

n(; h3.S invent cd ?.nd what he vr.:',nts tc: be protGcteCi, it is fully

IV.
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I'her..;fore:it S02TIS to b,.;justified and in the;:..pplic:,ntIS
interests to enable him to rsdcfin8 nis inv~ntion ~nd, if
nGccss~ry, to s~ift the ground after the results of the nov21ty
so~rch L~VC b~cn corr~unic~tGd to him.

Gn tho othGr hand it is felt ttat in the l2gitim~te
interests of third p~rtiGs, there should ~lso be ~ moment :r.t
uhich ~?pllc3.nt's fre:edo~ 3.S to shifting the sround comes to an
(;nd.

It is considered th'J.tt:'2.(int,::rcsts of bOt::1Z!.pplic:::.nts

Article 83 of t~0 Second ?~eliminary Dr:r.fta third p~r3.graph
~s give~ i~ Appendix A. Coroll~ry to t~is third par~gr~ph is
a fourth one, given in the:s~m8 App8ndix.

Thera is, of course, a furth~r "numb.:;rof ~'I..rticl..:.:sv.'hich
need 3.d~pt~tion or amendsGnt 3.S a consequence of this change.
First of 3.11this applies to Article 94 ~her~ paragr:r.ph1 nesds
an:~ddi tio:;::.A r~viscd :p8.razr::,ph1 is r.;iven in AppcndixB
(the suSgGsted addition being undorlinad). Other 3.rticles to
b8 studiGd closer ~re e.g. 95 and 950..
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A"ppendixA

Articls 83. p~ra~rapn 3

.',{' t: ..•..•
_- .•. .J.. v;,.;.~ th: r:-:qU':;stfor exa.min:.tien pursuant to Article 6C,

~n0 cl~i~s s~~ll h~vG ~ binding ch~r~ct0r, in so far as the
cent conts of t'~c; clc.iUlsul time.t,;;l:]t;r '::"llt:cd shall not differ in
CSS0nCE fro~ the co~t0nts of claims ~t the mOffi0nt of making

~cscriptien ~nd dr~~ings •

..,....•..; ~l~.;::;':; ,.....-T'.-,r.,.-...pr 4
_- __ LJ _ \.,.., .i. \,; v./, '~~..~:-~ .:. "'--

The claims in forc~ pursuact
publish'-.:dby the El:rOp83.n Filtcnt C:E"fi_<c:':Jithout dcls.y.
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i,:pnendix B

;'~rticl(;81, pCtrugrs.phs3 to 5, 2.nd. Article
p~r~~raDh 3, s~all Ctpply.

;r~l'c'- 05 ~-rr~~-nh 1(.c'.:_ v ..•..':'; ./ ~ !J '---. .;..;-:~J.. •...... t-i .1.~ )

lrticlc 83. p~r~grGph 3, 'sh~ll ~~ply.-------=-""'-_ ....._-------~-------~
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